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These booklets are called Sharsheres Zahav
(Golden Chain), based on the verse describing the
golden chains of the Choshen (Shemos 28:13—-14).
Just as those chains connected the Choshen to
its proper place, so too these works are intended
to be small links in the golden chain of Torah
transmission, connecting the learner to the
teachings of Chazal, the Rishonim, the Acharonim,
and the great Torah scholars of every generation.

In particular, these booklets seek to connect the
reader to the illuminating Torah of the Ketzos
HaChoshen, whose teachings serve as a central
foundation throughout. Everything written here
is based on the sacred words of our sages and
was prepared through sincere effort to clarify
and understand the sugyos in the light of their
teachings.

May Hashem grant that these words find favor
among those who study Torah, and may these
works become worthy additions to the eternal
chain of Torah transmission from generation to
generation.

Amen.




How to Read
This Sheet?

Each source appears first in the
original Hebrew or Aramaic, with
a plain English version directly
underneath. A Sugya Note helps
explain the source in everyday words.

A Term Note defines an important
word or idea. A Takeaway sums up
the main point in a line or two.

You do not need any background
to follow along. Read each source,
then the English, then the note. The
sheet is built to walk you through the
discussion one step at a time.

Do not worry if you do not finish

the sheet in one sitting. A good

Torah session is not measured only

by how much you finish, but by how

deeply you learn to think through the
discussion.
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Not Enough to Collect, Too Much to Ignore

Opening Frame

A Jewish court, called a Beis Din, does more than collect money when a claim has

been proven. Sometimes a claim is not strong enough to collect, but it is still too

serious to ignore. When a defendant admits that he owes part of a claim, the Torah

requires him to swear about the rest. But when he denies the entire claim, the
Torah does not require an oath.

The Sages, the leading rabbis of the Mishnah and Gemara, added a new oath called

Shevuas Heses, the oath of denial. Even when the defendant denies everything,

Beis Din can require him to swear that he owes nothing. Why did the Sages add

this oath? Is it another part of the claim, or is it Beis Din’s way of pressuring the
defendant to tell the truth?

I. The Birth of a Rabbinic Oath

A claim may be too weak to collect,
but still strong enough for Beis Din to demand an answer.

Bava Metzia 5a| .n RY’XN X212
The Babylonian Talmud, Iraq, 3rd to 5th century. Its discussions form the basis of later Torah law.

As we learned: If one says to another, “I have one hundred 7109 - >3 9% pPx ;772 °Y 70 a0
dinars in your possession,” and the other replies, “I have  np1aw MK P awn :pn3 271 X
nothing of yours in my possession,” he is exempt from an .o’
oath. And Rav Nachman says: nevertheless, the judges

administer to him the oath of denial.

Rashi ad loc,, s.v. Heses | DO’ N”7 oW "W
Rabbi Shlomo Yitzchaki, Troyes, France, 1040 to 1105. His commentary explains the Gemara’s words and flow
and has guided generations of learners through the text

“Heses” means an oath that the Sages instituted to  omon wonw nynaw - noon
press him toward admitting. The reason is explained in ~ waon xnyvlr .MM rond oo
Shevuos: there is a presumption that a person does not DX XYX P10 DR PR APIN :NMP12VA
make a claim unless he has something behind it. Rt R PAVLE
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no’n n1av | Shevuas Heses

Shevuas Heses means the oath of denial. It is a rabbinic oath imposed

when a plaintiff has a claim, but not enough proof to create an oath from

the Torah. The defendant cannot simply walk away from the claim. The
Sages require him to swear that he truly owes nothing.

The oath of denial begins where Torah law leaves the defendant exempt.
The Sages still required him to answer the claim with an oath.

Il. What Turns a Denial into an Oath?

A claim without witnesses may still be a real money claim. The question is whether
that is enough to trigger the oath of denial in Beis Din today.

Shulchan Aruch, Choshen Mishpat 1:1]'R VO 'R 112’0 VOVD JWVIN ,PIV ]nbnv
Rabbi Yosef Karo, Tzfas, Eretz Yisrael, 1488 to 1575. His rulings organized practical halachah and became a
central basis for later Jewish law.

In our times, judges adjudicate matters of admissions, MR °PT D170 D237 A1 1
loans, a wife’s kesubah, inheritances, gifts, and damage MwIPl WX DIND1 MIRNYm
to another person’s property. These are matters that 01277 DAY 17720 71N P°TR1 NIINNT
.0ccur regularly and commonly involve financial loss .02 11701 D12 W1 T°NN 071XN0

Sema, Choshen Mishpat 1:2 | '2 p”0 'R 11’0 LOWYWN JWVIN V"D

Rabbi Yehoshua Falk, Lemberg, Poland, 1555 to 1614. He led a large yeshivah in Lemberg and helped guide Pol-
ish Jewish life through the Council of the Four Lands

This means that the plaintiff sues him through witnesses 15 ax7i7 *7va 1MR yainw wIrd
of admission, meaning that he claims the defendant 5"y j71102 1MIX MYAW IR 77102
admitted the debt in their presence, or that the loan itself iy o7y X921 ARIYN2 1Yan or "M
was made in their presence. The same is true if he sued .2"2Y no°i Ny1avw
him over a loan without witnesses, with respect to the

oath of denial.
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Taz ad loc.| ") MRNYM MRTIN 12D N"7 0w 7"0
Rabbi Dovid HaLevi Segal, Poland, 1586 to 1667. His father-in-law, Rabbi Yoel Sirkis, was one of Poland’s lead-
ing rabbis. The Taz treated him with deep respect but often challenged his rulings. Their relationship became a
famous example of sharp Torah debate within a family.

The Shulchan Aruch was careful that one should not mistakenly
explain it this way regarding a defendant who denies everything
where there are no witnesses, specifically with respect to the
oath of denial. Since this is a rabbinic matter, it requires expert
judges, as we find in other rabbinic areas as well. Therefore, the
Shulchan Aruch explained admissions and loans in a different

way, not according to the Sema’s approach.

ayon XYW Nwil 11727 IR
251 1910 YV 10 wIDY nNnXa
1°Y21 ,no°n PIYY1 DTV XY2
D) 112771 XY 1277 Phnm

DI XA T2, NO1T IRWA
IPRY MRNYT MIRTIN SV
AT 7T

1’ | Mumchin

Expert judges. In this discussion, the issue is not ordinary knowledge
alone, but a stronger form of judicial authority needed for certain kinds
of judgment or enforcement.

Sugya Note

The Sema reads the Shulchan Aruch broadly. When the
Shulchan Aruch says that Beis Din today judges ordinary
cases of loans and admissions, that includes even a loan
claim with no witnesses. The plaintiff has no proof, and
the defendant denies everything, but it is still a real money
claim. Since the denial is answering a claim for money;,
Beis Din can require the oath of denial.

The Taz disagrees. He does not read the Shulchan Aruch
as including every case of total denial without witnesses.
The oath of denial is not a regular oath from the Torah. It
is a rabbinic enactment. Because of that, the Taz says it
requires expert judges, just as other rabbinic legal tools
can require a stronger Beis Din structure.

This creates the first major split in the class. According to
the Sema, the key point is the money claim. Once there
is a claim for money, the denial can generate the oath of
denial. According to the Taz, the key point is the nature
of the oath. Since the oath is rabbinic, Beis Din needs the
authority to impose that rabbinic framework.

7T 707127, Y7190 2727 DR 1720 VN0
D2 Y910 71 ,MRNYI MIRTIN 1T 0°17
X DTV PO PRY RN Ny an
;2271 1D1D YIANIM PRI YIIND PRY
1PN NY’an X°n AY°ana Dipn %on
12127 17 AP ana a7°ooa 12Y .A7Imna

.07 NYI12W3A YaNIa DR 2719

NX WIDY PR INYTOT,PYIN 1707 DINR
D>TY X221 9O 1910 DD 19°RD Y1Vn
PO MRNYM MRTIA P72 HHI)
12°IX N0’ NP2V N0’ NYIAY
19277 D272 D3 1PXNY 0D LPhnn

JPININ D22XY DYINR

R PYa Y'Noa NYIYT RN
XD W D1 1NN Y ana
nY1aw N2°°nn 77°037 7N Ny an
X171 IpPyn 1700 NPT 0YIX N0
7IPN X7 AYIAVAY 11D ,AY1avn 1T

.M1ON0 HYa 7 n°a PIx 0T
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Takeaway

According to the Sema, the oath grows out of the money claim.
According to the Taz, the oath is a rabbinic legal tool, and that may
require a stronger Beis Din.

lll. Judgment or Enforcement?
— If Beis Din cannot fully judge the oath, can it still pressure the defendant to swear? ————

'R P"0 'R 119’0 VOVD JVIN JVINN MNP
Ketzos HaChoshen, Choshen Mishpat 1:1

Rabbi Aryeh Leib HaKohen Heller, Rav of Stryi, Galicia, known as the Ketzos after his foundational work on
Choshen Mishpat, c. 1745 to 1812. His precise way of defining the ideas beneath monetary law helped shape the
style of learning used in yeshivos today.

It seems to me that since we hold regarding the oath of denial
that Beis Din does not seize the defendant’s property if he
refuses to swear, but rather places him in excommunication
until he swears, there is no practical difference regarding
the oath of denial. Even in matters that Beis Din does
not formally judge, excommunication can still be applied
through the enactment of the two yeshivos.

Accordingly, what the Sema wrote, that the Shulchan Aruch
applies even when one sues another without witnesses, with
respect to the oath of denial, creates no practical difference.
Even if Beis Din cannot formally judge the matter, it can still
place him in excommunication.

nY1aw °21 YT 1POT AR1I O
1X17 1°K DX 10217 P17 PR N0
DIAVY TY INIX PTIN KOR »awH
nynw pPivh RMpol xX>Y X
MR P37 PRT °T°RA D3 KT DO
oY MW’ CNYW NIpnn PTIn
TP INIR YAINW NIRTIA PO X227
1”11 YN0 ANoW N J"RYLARTIA
nynw Pivvl oIy ’kY2 12Nl
TIVY XKMpPDI XY W'D DY N0’
71T PRT >TNA 1P’DR RAT N0’

'Y IMIR PTIN

'R "0 'R 110’0 VOVWN JWVIN ,VOVNH MM
Nesivos HaMishpat, Choshen Mishpat 1:1

Rabbi Yaakov Lorberbaum, Lissa, Poland, 1760 to 1832. He served Jewish communities across Galicia and Po-
land and built a large yeshivah in Lissa that drew students from the surrounding region

This has no basis. Certainly, if Beis Din does not judge the
law of the oath of denial, the law of excommunication would
not apply. In regular cases, excommunication in our times is
meant to appease the claimant. Here, the excommunication is
meant to enforce the ruling that Beis Din issued, namely, that
the defendant must swear.

A XY DR ORTIT ,DYO 712 PRI
7w PR RY NOA NYIAY P PIT
DWT 7 'Y01 WNIINT 171 P
X171 217737 ]XD1 DY K17 177370
DIAVW 1307 13TV PR DYPY
117 IXD W KD 027D 7D PTIN
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Excommunication in order to appease does not apply here,
because we do not know whether the plaintiff is telling the
truth. Excommunication only applies in order to enforce the
ruling that he must swear. If there is no ruling regarding the

oath of denial, there is no excommunication.

1771 | Nidui
Excommunication. Here it means communal or halachic pressure
placed on a person who refuses to follow a ruling of Beis Din.

DY NNR7 OX YT IR PRY
orpY PI 1T TR R YN
PR 7T XD PR OX1, Y200 P

W'Y 1771 R

Sugya Note

The Ketzos reframes the Taz’s concern. Even if the
oath of denial would normally require a stronger
Beis Din structure, enforcing the oath is not the
same as collecting money. Beis Din does not seize
the defendant’s property when he refuses to swear. It
places him in excommunication until he swears.

That distinction matters. According to the Ketzos,
even where Beis Din cannot fully judge a matter,
there may still be room to pressure him through
excommunication. The oath is not being collected
like money. It is being enforced as a religious and
communal obligation.

The Nesivos rejects this. Excommunication cannot
stand on its own. If Beis Din has not actually ruled
that the defendant is obligated to swear, then there is
nothing for the excommunication to enforce. Since we
do not know that the plaintiff is telling the truth, Beis
Din cannot place the defendant in excommunication
merely to satisfy the plaintiff. Excommunication only
makes sense when it enforces a real ruling.

T2 N'TPNIM NYMIXPR IPoNIT RXNN
1T RT2 MP2TR T2 N NYIAY MDY
R NO°1 NPIAWIAT INRN ,0"MXPA NYIoT
7°TIn XOXR Yanin S 1°021% PTIY PT N2
XY APV AT PR DIVIY TV MR
DIPN2 R AW ,TAPN C1INN PT AvYn
1°XN 1270 913 DX NT2 PT N7 T PRY
720 75 D1YN1 .N12°Y° *NYW NIPNN 1771 1D
mII0 AT WIDY 100 PRY NIXP

0% NP1V T DXYY YA AT 072

1710 10 107,170 1w N NN DINK
PPXNNR KON IR KON INXY 21D TNIY 1K
Y211 °17°371 11D DOV 11°21.1°7T N°2 pOD D1 PY
n°2% PR DX 7T N2 1p0OYW AYI12W 211N
21V N0’ NYI12W 2°11 7172 NIDNO P
,N12°N370 NYTOT RXNI .5 1710 DIPN PR
792 71”190 YN DR NTI2 MWDK DXY
,NO’7 NY12W T P72 DON0MN PT N°AY
no’n NPIAY 21N 01T 012N D DIwnI

T 10T 01T 110NIW 021710 HY0a
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Takeaway

The Ketzos treats excommunication as a possible tool even where the
oath is not fully judged. The Nesivos says enforcement needs a real
ruling first. Without a valid ruling, there can be no excommunication.

IV. Is the Oath a Claim or a Court Procedure?

The next step is to define the oath itself. Is the oath of denial an extension of the
plaintiff’s money claim, or is it only a rabbinic court procedure?

Taba’as HaChoshen 7 | 1 ,juinn nyavo
Rav Chaim Pinchas Scheinberg, Rosh Yeshivah of Torah Ore, Yerushalayim, 1910 to 2012. Raised on New York's
Lower East Side, he later returned to Europe to learn in Mir and Kamenitz. He went on to build Torah Ore in New

York and Yerushalayim.

In explaining the dispute between the Ketzos and the
Nesivos about whether excommunication applies to
the oath of denial if Beis Din does not judge that oath, it
seems that the issue depends on the basic nature of the
oath of denial itself.

It seems clear that excommunication here applies only
when one person has some claim against the other. The
purpose of excommunication is to help him enforce
that claim. But if the claimant has no claim against the
defendant at all, excommunication would not apply.

Therefore, we can ask: is the obligation to swear considered
a claim that the plaintiff has against the defendant? Just as
there can be a money claim, can there also be an oath
claim? Or is the oath not a claim at all, but only a rabbinic
enactment that was made in cases of total denial?

The Ketzos understands that the oath is considered a
claim, similar to a money claim. The reason for the oath is
the defendant’s denial of money. The purpose of the oath
is to push him to admit the money. Therefore, the oath is
like an extension of the money claim itself.

According to this, the words of the Ketzos make sense.
Just as excommunication can be used for other money
obligations, it can also be used here to make the defendant
either swear or admit. Even if Beis Din does not formally
administer this oath today, there is still an oath obligation
resting on him. It is only that Beis Din does not administer
it in practice.

6 | The Rabbinic Oath of Denial: Part |
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X11 NO°1 NY1AY 1T 1717 1’ XY DX
D00 NY1IAYT PP Y IR 19N T
171 PTAT A7IRIY VIWD AR T
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.22 79102
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noIn XK ,AYIAVA DY 2N
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10D Y 2N YAV A7 101 N0 DXY
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The Nesivos disagrees. A rabbinic oath, where
Beis Dindoesnotseize the defendant’s property
if he refuses to swear, is not considered a claim
against him like a money claim. If Beis Din
does not judge the oath of denial, there is no
basis for excommunication at all, because right
now he owes the plaintiff nothing. Even if Beis
Din did judge this oath today, the oath would
still not be like a money obligation. It would
only be a rabbinic enactment requiring him to
swear. Excommunication would then be used
only to make him follow that enactment, not

PTPIT PRY AR MITIAY IR PIAYOYW 1D N0
P12V 20 PHY 19 WW Ipn n'n AT Ay
T PIT PRT DIWN YPID2 IR PYIVN PRY RON

Y12v

1°NN1 XDT XA PIAT 3277 AYI12wT 70 M2 NIm
nY°an O 1Y Ay an Y9 At pn RY 17021
nYIw PIoPIT va XY DX 1Y 20mnY nn Yw
12 21 XD X7 2173 PT 590 7w i XD N0
No’7 NYIAW T PITT TN 0 R DRI 1PWIY 019D
PR1,71701 21°1 102 21°100 77 PR 20 RY 2" 7R
TR,V W RNYYI 71PN XKOX Y20 01w 17OV 12
N1IPN IRWY 10D 7IPNA A7 D7P°Y MR PTIN 10

because the plaintiff owns a claim against him.

mpn | Takanah

A rabbinic enactment. Here, the question is whether the oath is only a
rabbinic enactment, or whether it becomes a real claim that the plaintiff
has against the defendant.

VAN DWW 1PHYY 15 W D1wn XY Yar ,0°non

Sugya Note

From Rav Scheinberg’s explanation, it comes out
that the root of the dispute between the Ketzos and
the Nesivos is not only about excommunication. It
is really about the nature of the oath itself.

According to the Ketzos, even though the oath of
denial is rabbinic, it is not just a side enactment.
It is an obligation that grows out of the money
claim. Since the reason for the oath is the
defendant’s denial of the plaintiff’s money claim,
and the oath is meant to strengthen that claim,
the oath is viewed as an extension of the money
claim itself. Therefore, the plaintiff has a real
claim that the defendant must swear. That is why
excommunication can apply, even if Beis Din does
not actually judge oath cases today.

The Nesivos understands differently. The oath
of denial is only a rabbinic enactment. It does

MXP NNNYD WIWT,H"XT 1727 >1270 AR
YD1 ROR 7293 1730 1T PR D120
0’7 NP12W YW NN DXY N3272

PR NO°1 NP1V ART Y X120 MXpnT
DTN 7IPN X7 PR DIPNR 2ON 11277 ROR
nYy>’an DXYn NYa1a 2rvn mon XOR ,RNHya
nNNnN X0 AYI1IAYa N2°Y 90V INRNT .JINN
N2 AYIAWT 17°A0 RN Yanin novod
N2aWN1 X°1 70 ,71MN0 DY AN DR P 11215
1N Y ANa DXY YV N1DYNDIDT TUNd
WY 11Y°2N1 N1272 Y12V X2V 7D DIVNI
OR 1771 PT 12 W RPN ,Yanin Yy »aind
P12V 21T HPID] 0217 PT N7 PRY DIpna

J2°7 Y2 °095 21N 1PHY 0P 10 10T
no’n NY1IwT ,INvW? IR N12°NIN DINX

mn 12 PRI XTI D°NON NIpN XX PR
ndT YINY PR 0217 590 nnnn ayan
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not create a money claim that belongs to the
plaintiff. The plaintiff does not have his own right
to demand an oath from the defendant. Rather,
the Sages made a rule that in certain cases the
defendant must swear. Therefore, if Beis Din does
not judge the oath of denial, there is no basis to
place the defendant in excommunication. There is
no enforceable claim that belongs to the plaintiff.

So according to the Ketzos, the oath is like a debt
that the defendant owes the plaintiff, except that
he pays it by swearing. According to the Nesivos,
there is no debt to the plaintiff. There is only an
obligation to follow a rabbinic enactment. From
this point comes their argument about whether
excommunication can apply when Beis Din does
not actually judge the oath.

Takeaway

The Ketzos sees the oath of denial as an extension of the plaintift’s

money claim. The Nesivos sees it as a rabbinic court procedure. That

difference decides whether excommunication can still apply when Beis
Din is not judging the oath directly.

D°NONW XOXR ,YANIT N AY12w 2apY N nxy
2’1 YanIn R D°N0N DIDIRAY 1IN
112 P11 APYIAVI AN PR 7 201 .YIAvD
nipn 0»po »anin nann XOX ,Yann S
77 0717 PPT 72 PRY KD’ 95,70 D1wN1 0"
21771 D0n% HHO e kY 21w N0 Nyiaw
TR, Y2107 N210% 5IRI0 PT IR PRY INRNAT

AMTI 71 POYW AY an X

R2°WN N0’ NPIAY  MIXPA NYTOT XXNN
XOX 2107 °0Yd YanIn Yy Y0Inn N Yo
nYI2 19°K1 ;7012w 0T YV R0 111Y71°D NIIXY
,0°NON NIpN D°PY 21N KOXR XD PR ,N12° N30
717°2% 271N 1IP NY PPXNX ROXR Y1200 PRI
T312 Y2IND NTNIYA DP1IRn DT XYY PN
DX ONPIYNn NP1 AT To° N1 .Yanin
D17 T D’ PRY DIpRA R 171 PT OPW

N0’ NY12W T YYIDa

Conclusion

The oath of denial begins with a weak claim.
The plaintiff has no proof, and the defendant
denies everything. From the Torah, there may
be no oath. Yet the Sages still required the
defendant to swear.

The Sema understands that once there is a
money claim, even without witnesses, the
denial can create the oath of denial. The Taz is
more careful. Since the oath is rabbinic, it may
require a stronger Beis Din framework.

The Ketzos then separates judgment from
enforcement. Even if Beis Din cannot fully
judge the oath, perhaps excommunication
can still pressure the defendant to swear. The

8 | The Rabbinic Oath of Denial: Part |

Nesivos disagrees. Excommunication can
only enforce an actual ruling. If there is no
valid ruling, there is no excommunication.

Rav Chaim Pinchas Scheinberg explains what
is really driving the argument. According to
the Ketzos, the oath of denial is rooted in
the plaintift’s money claim. According to the
Nesivos, it is a rabbinic procedure of Beis Din.

That is the larger question of the class. When
Beis Din tells a person to take the oath of
denial, is it making him answer a real claim,
or is it using the tools of the Sages to protect
truth in a world where not every claim can
be proven?
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The Limits of a Rabbinic Claim







Swear, Pay, or Procedure?

Opening Frame

The last class ended with a basic question about Shevuas Heses, the oath of denial.

When a defendant denies the whole money claim, the Sages required him to swear.
But what is this oath really doing?

[s the oath of denial part of the plaintiff’s money claim? Or is it only a rabbinic
enactment that requires the defendant to take an oath?

Part Il begins with a Gemara that sharpens this question. If the oath of denial is
only rabbinic, maybe its power is limited. Maybe it can make the defendant swear;,
but it cannot create every result that comes from an oath of the Torah.

Essential Background

In a regular case of kofer hakol, total denial, the defendant denies the entire claim. From the
Torah, there is no oath.

But in a case of modeh bemiktzas, partial admission, the defendant admits part of the claim and
denies the rest. In that case, the Torah requires him to swear about the remaining amount.

Rabbi Chiya adds one more idea. Even if the defendant did not admit part of the claim, but
witnesses testify that part of the claim is true, that testimony can also create an oath from the
Torah about the rest of the claim.

This matters for our discussion. If the oath comes from the Torah, stronger results may follow.
But if the only oath here is the oath of denial, then the Gemara must ask how far a rabbinic oath
can go.

9511 01> | Kofer hakol

Total denial. The defendant denies the entire claim and admits nothing.

nxpmna nmn | Modeh bemiktzas

Partial admission. The defendant admits part
of the claim and denies the rest.
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I. One Enactment on Another

A rabbinic oath may require the defendant to swear. But that does not mean every

result of an oath from the Torah follows.

Bava Metzia 5a, Perek Shenayim Ochazin | .0 RY’XnD X213 ,PTMKR D1V PID

The Babylonian Talmud, Iraq, 3rd to 5th century

There was a shepherd. People used to give him animals to watch,
and they usually did this in front of witnesses.

One day, they gave him animals without witnesses. Later, he said,
“It never happened”

Witnesses then came and testified that he had eaten two of the
animals.

Rabbi Zeira said, “If Rabbi Chiya’s rule is correct, the shepherd
should have to swear about the rest of the animals’”

Abaye said to him, “How can he swear? He is a thief, and a thief may
not take an oath”

Rabbi Zeira answered, “I mean that the other side should swear and
collect”

The Gemara then asks: Even if Rabbi Chiya’s rule does not apply,
why not require the other side to swear and collect because of Rav
Nachman’s rule?

As we learned: If one person says, “You have one hundred dinars
of mine,” and the other person says, “I have nothing of yours,” he is
exempt. Rav Nachman said that we still require him to take the oath
of denial.

The Gemara answers: Rav Nachman’s oath is a takanah, a rabbinic
enactment. The rule that the other side swears and collects is also a
takanah. We do not build one rabbinic enactment on top of another.
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akanah l'takanah lo avdinan. the Sages do not build one rabbinic
enactment on top of another.

Sugya Note

The Gemara discusses a shepherd who denied
receiving animals. Witnesses then testified that he
had eaten two of them. Once that happened, he
was treated as a thief, and he could no longer take
an oath.

Rabbi Zeira says that according to Rabbi Chiya,
there should still be an oath. Since witnesses proved
part of the claim, there is an oath on the rest. But
because the shepherd cannot swear, the oath moves
to the plaintiff. The plaintiff swears and collects.

The Gemara then asks why the same should not
happen because of the oath of denial. Even if Rabbi
Chiya’s oath does not apply, the shepherd still
denied a money claim. Rav Nachman says that in
such a case, the defendant must take the oath of
denial.

The Gemara answers with the key line. The oath
of denial is a rabbinic enactment. The rule that
the plaintiff swears and collects is also a rabbinic
enactment. The Sages do not build one enactment
on top of another. Since the oath of denial is already
rabbinic, we do not extend it further and allow the
plaintiff to swear and collect.
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Takeaway

This Gemara creates the opening problem of Part I1. If the oath of denial
is only a rabbinic enactment, why should it ever be treated like a claim
that belongs to the plaintiff?

Il. Why Doesn’t the Oath Become Payment?

When the defendant cannot swear, should he automatically have to pay?

Tosafos, Bava Metzia 5a| 17210V 0”7 .0 RY’XN X212 ,MOOIN
Medieval Talmud commentators, France and Ashkenaz, 12th to 13th century. Their ranks included Rashi's
grandchildren and the students who continued his school of learning across Europe.

Tosafos asks: When a defendant is not trusted to swear,
we say that the other side swears and collects. Why do we
not say a simpler rule? Since he cannot swear, he must pay.

Tosafos gives two answers.

First, if every person who is not trusted to swear would
have to pay right away, people could ruin him. They
could bring him into cases that require an oath and take
all his money.

Second, in the other cases, the plaintiff can say, “You owe
me an oath from the Torah. Either swear or pay” But
here, the defendant would swear if Beis Din allowed him
to. He is not refusing to swear. Beis Din is not allowing
him to swear because he is not trusted. Therefore, he
does not automatically have to pay.
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“Since he cannot swear, he must pay” In some cases, if a defendant is
obligated to swear but cannot, he must pay instead.
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Sugya Note

There are two ways to understand Tosafos.

The first answer says that, really, the defendant
should have had to pay. Since he cannot swear,
we should say: since he cannot swear, he must
pay.

But that would be too dangerous. People could
use oath cases to take all his money. Therefore,
the Sages protected him. They said that the
plaintiff must swear first, and only then can he
collect.

The second answer is different. The defendant
is not avoiding the oath. He is ready to swear,
but Beis Din will not allow it. He is suspected of
taking false oaths, so his oath cannot be trusted.

According to this answer, we do not say that he
must automatically pay. Instead, the Sages made
an enactment for the plaintiff. The plaintiff may
swear and collect.

Tosafos gives two ways to understand the shifted oath. Either the

defendant really should pay, but the Sages protected him, or the

defendant is basically exempt, and the Sages created a special way for
the plaintiff to collect.
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lll. What Is a Rabbinic Oath?

Is the defendant being told to swear or pay, or is he only being told to swear?

Chiddushei Rabbi Shmuel, Bava Metzia | 1 11’0 RY’X0D K212 ,HRINDW °27 *WITN
Rav Shmuel Rozovsky, Rosh Yeshivah of Ponovezh, BneiBrak, 1913 to 1979. At twenty-two, he left Poland for
Palestine. Less than ten years later, he was chosen as the first Rosh Yeshivah of the new Ponovezh Yeshivah and
helped rebuild the yeshivah world after the Holocaust.

When a person must take an oath and does not
want to swear, he must pay.

The Rishonim explain that this does not mean he
pays in order to remove the oath. Rather, an oath
from the Torah itself is built as “swear or pay”
Once the Torah places an oath on the defendant,
the rule is simple: if he does not swear, we accept
the plaintiff’s claim.

Rav Shmuel then asks: What is the nature of a
rabbinic oath?

Maybe a rabbinic oath also works as “swear or
pay” If the defendant does not swear, the plaintift’s
claim is accepted, and the defendant must pay.

Or maybe a rabbinic oath is different. Maybe the
Sages only required the defendant to swear. If
he refuses to swear, he pays only to remove the
oath from himself. He is not paying because the
plaintiff’s claim was accepted.
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THE MAIN QUESTION

Rav Shmuel asks what the Sages created when they established the oath of denial.

A Torah oath comes with a rule: swear or pay. If the defendant does not swear, Beis Din accepts

the plaintift’s claim and requires him to pay.

Does the rabbinic oath of denial work the same way? Or did the Sages require only an oath? If
so, the defendant pays only to free himself from the oath, not because Beis Din accepted the

plaintiff’s claim.
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Takeaway

it is.

Rav Shmuel reframes the whole discussion. The question is not only
whether the oath is rabbinic. The question is what kind of rabbinic oath

IV. From Tosafos to the Rema

The Rema gives a practical case that tests the two sides of Tosafos.

Rema, Choshen Mishpat 92:7 |1 7°VO 12”X 112°0 LOWD JWIN ,XR"DI
Rabbi Moshe Isserles, Krakow, Poland, c. 1530 to 1572. He led a Beis Din and yeshivah in Krakow. His rulings pre-
served Ashkenazic practice and made it part of the accepted structure of the Shulchan Aruch

Some say that when the defendant is suspected of swearing falsely, 1710w TIWN2T XAT ’™M
the plaintiff may swear and collect only if the plaintiff did notknow i X5w xp17 Sv11 Yaws

this at the time of the deal.
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But if the plaintiff knew from the beginning that the defendant ~ 73 2"2KT X% 1"X?21 53X
was not trusted to swear, he may not swear and collect. Otherwise, =~ Y2¥*1 TONi DY PIOY? TNR
anyone could choose to do business with such a person and later D°P2IM ©7 5107

swear and collect.

Others disagree.

Sugya Note

According to the first opinion, the enactment that the
other side swears and collects applies only when the
plaintiff did not know that the defendant was suspected
regarding oaths. If the plaintiff knew and still chose to
deal with him, the Sages did not give him this protection.

According to the second opinion, even if the plaintiff
knew, he may still swear and collect. His right comes from
the oath that was placed on the defendant.

The dispute is therefore very basic. Is the shifted oath
only a special enactment for the plaintiff? Or does it come
from the defendant’s own oath obligation?
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Biur HaGra, Choshen Mishpat 92:20 | '> "0 2% 11’0 LOWN JWIN ,R"IIN NR2
Rabbi Eliyahu ben Shlomo Zalman, the Vilna Gaon, Vilna, Lithuania, 1720 to 1797. He chose not to hold a formal
rabbinic position and devoted his life to private study and teaching a small group of students.

The first opinion of the Rema follows the second answer
of Tosafos in Bava Metzia 5a, s.v. Shekenegdo.

01N YW 21w Y171PND 13WRY X120
JTDW "7 'R N7

Sugya Note

The rule that “the other side swears and collects” is not

based on an obligation placed on the defendant. The

Sages created it only for the plaintift’s benefit.

Sugya Note

Tosafos asked: When a defendant cannot swear
because he is suspected of false oaths, why do we not
simply make him pay?

Tosafos gave two answers.

First, if every suspected person had to pay whenever
an oath was placed on him, people could take
advantage of him. They could create oath cases and
take all his money.

Second, in a regular case, the plaintiff can say, “You
owe me an oath from the Torah. Either swear or pay”
But here, the defendant wants to swear. Beis Din does
not allow him to swear because he is suspected. Since
he is not refusing to swear, we do not force him to pay
right away.

The Gra explains that the first opinion in the Rema
follows this second answer of Tosafos.

According to this, the plaintiff’s right to swear and
collect is not a basic right. It is a special enactment
that the Sages made for him.

Therefore, if the plaintiff knew from the beginning
that the defendant was suspected regarding oaths,
the Sages did not give him this protection. He chose
to enter that situation on his own.
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Shiurei Rav Levi, Bava Metzia | > p”0 X" 117’0 RY’XD 822 )19 W

Rav Levi Dicker, Rosh Yeshivah of Mercaz HaTorah, Belle Harbor, New York, 1935 to 2011. A close student of Rav Aharon

Kotler, he helped establish Mercaz HaTorah in 1985 and led it for most of its history.

The Rosh Yeshivah, Rav Levi Dicker zt”], explains that the
two opinions in the Rema are built on the two answers of
Tosafos.

The second opinion in the Rema holds that the basic rule
still applies: since he cannot swear, he must pay.

Even by the oath of denial, the Sages did not remove that
rule. They only added one step: the plaintiff must swear
before he collects.
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THREE STEPS IN THE REMA

Sugya Note 1: The Second Opinion

This result depends on how we understand the oath of
denial.

According to the Rema’s second opinion, it makes no
difference whether the plaintiff knew that the defendant
was not trusted to swear. The plaintift’s right does not
come from a special enactment made for his benefit. It
comes from the basic law.

Since the plaintiff already has a claim against the
defendant, knowing about the problem beforehand does
not take that claim away.
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Sugya Note 2: The First Opinion

The Rema’s first opinion follows Tosafos’s second answer.

According to this view, the rule “since he cannot swear,
he must pay” does not apply to the oath of denial. The
plaintift’s ability to swear and collect comes only from a
special enactment made for his benefit.

If the plaintiff knowingly chose to do business with
someone who could not be trusted to swear, the Sages did
not give him that special protection. He chose to enter
that situation himself.
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Sugya Note 3: The Deeper Disagreement

The Rema’s two opinions disagree about where the  np15nnn WNWT, A2 R"PITIATATRYIAN
plaintift’s right comes from. 1Y°2n Yy21nY nn>p DR X0 MYT0°NY P2

According to the first opinion, his right comes YN PR® DIpNI AR YN °D7D N°PMIAN
entirely from the enactment that allows the other DXV 2> ,ANWRIA APT>T .pawrn? 21>
side to swear and collect. When that enactment  Y2W117110W NIpNN NPT PIINT DV M7

does not apply, he has no claim through the oath. PR ,7IPNA DR 11PN KD ORI 191,501
YT "RWN LAYIAWN NOn ny’an Yo 1702

Pt NP PT0OPYNY O INRN 11V
YWY KX VAN °nYd Ay an nvinn
NIRYI 7Y HYIDa 07pnav N1’ arR
722 VTN PAWD AR 1971,1°T72 7T NY Yaind
YIAW>Y 10107 NXR 70D KD ,TIWN YanInw

D10°0

Accordingto the second opinion, the plaintiff already
has a real money claim against the defendant. The
problem is only that the defendant cannot take the
oath. The plaintiff therefore keeps his standing in
Beis Din. Even if he knew that the defendant was not
trusted to swear, he may still swear and collect.
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Conclusion

We began with a plaintiff who claims that he
is owed money and a defendant who denies
everything. The Torah does not require an
oath in this case. Rav Nachman teaches
that the Sages still required the defendant
to swear. The claim is not strong enough to
collect money, but it is too serious for Beis
Din to ignore.

Part I asked whether today’s Beis Din has the
authority to judge this oath. The Sema and
Taz approached that question differently. The
Ketzos and Nesivos then asked what happens
if Beis Din cannot judge the oath itself. Can
it still use excommunication to pressure the
defendant to swear? Rav Chaim Pinchas
Scheinberg explains the deeper question
behind their positions. The Ketzos sees the
oath as a claim that the plaintift has against the
defendant. The Nesivos sees it as a rabbinic
rule that must be imposed by Beis Din.

Part II asked what happens when the
defendant cannot take the oath. The Gemara
says that the Sages do not build one rabbinic

enactment upon another. Tosafos gives
two ways to understand why the plaintiff
sometimes swears and collects instead. Rav
Shmuel brings the question into focus: Does
a rabbinic oath carry the rule “swear or pay,
or is it only a duty to swear? The Rema tests
those two possibilities when the defendant is
not trusted to swear. The Gra and Rav Levi
Dicker show how the Rema’s two opinions
follow the two answers of Tosafos.

The oath of denial is not a Torah oath, and it
does not always carry the full rule of “swear
or pay. But it still requires the defendant to
answer an unproven claim before Beis Din.
If the oath belongs to the plaintiff’s money
claim, then the plaintiff may retain a right
even when the defendant cannot swear. If it
is only a rabbinic court rule, its power may
end when that rule cannot be imposed. The
defendant may take the same oath either
way. But whether that oath belongs to the
plaintift’s claim or to the power of Beis Din
changes everything that follows.
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